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The solution of the problem presented by the principal case de- 
pends upon the effect of the cancellation of an unrecorded deed, as 
a conveyance. In some jurisdictions the surrender or cancellation of 
an unrecorded deed with the intent to revest title in the grantor 
has such an effect. 10 However, the true theory of these decisions, as 
stated more recently, is the principle of estoppel; 20 the grantee, by 
voluntarily consenting to the destruction of the deed, is precluded 
from proving its contents by parol. 21 This doctrine is subject to cer- 
tain limitations: the parties must be put in statu quo, 22 and the 
rights of third persons must not be prejudiced. 23 In North Carolina, 
title does not pass until the deed is recorded; 24 the deed itself passes 
to the grantee only an equitable title which is subject to creditors' 
claims 25 and this equity may be destroyed by the cancellation of the 
deed. These views, however, are opposed to the weight of authority, 
and seem unsound on theory since they permit the transfer of real 
property by parol agreements. 20 Moreover, the destruction of the 
deed seems at most a destruction of the evidence of title. 27 However, 
equitable considerations may arise rendering it unjust for the grantee 
to have the land. In such eases equity has refused affirmative aid 
to, and has even decreed positive relief against him. In the one case, a 
bill by the grantee to establish title was dismissed; 28 in. the other, a 
parol agreement to reconvey, in pursuance of which the mutual sur- 
render of the deed and the consideration took place, was specifically 
enforced, on the theory of part performance. 29 A Pennsylvania case 
has decided that the surrender to the grantor, and cancellation of a 
deed taken on a parol trust for the wife of the grantee, combined with 
a directed new conveyance to the wife, operates as an execution of the 
trust. 30 Although this view is sufficient to solve the problem of the 
principal case in favor of the cestui, such a result would seem un- 
attainable under the prevailing view of the effect of the cancellation 
of an unrecorded deed. 



Status op the Mortgagee Under His Mortgagor's Insurance 
Policy. — A mortgagor and mortgagee have separate and distinct insur- 
able interests in the mortgaged premises which may be covered in one 
policy or in separate policies. 1 The mortgagor may insure the premises 
for their full value and may recover the whole amount, if, at the time 
of the loss, he has the right of redemption. 2 The mortgagee, however, 
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may insure only to the extent of his debt 8 since his interest is not in 
the specific property but in its capacity to pay the debt. 4 Where one 
policy is taken out it becomes important, because of the differences in 
the attendant rights and liabilities, to determine whose interests have 
been insured. Some confusion among the authorities is attributable 
to a failure to distinguish between the three classes into which the 
cases may be conveniently grouped. If the policy is issued to the 
mortgagor with a "mortgage clause" added, both interests are insured, 
and the clause creates a new contract with the mortgagee and makes 
him a real party in interest, with separate rights distinct from those 
of the mortgagor. 5 By express provision the mortgagee's right to 
recover cannot be invalidated by any breach on the mortgagor's part, 
of the conditions contained in the policy. If the policy is issued 
to the mortgagor, "loss, if any, payable to the mortgagee," by the great 
weight of authority the mortgagor is the insured, and the mortgagee 
is an assignee, with the assent of the insurer. 7 Since an ordinary 
assignee of a policy of insurance takes it subject to the conditions 
expressed upon its face, and may have his right defeated by the 
assignor breaching those conditions, 8 the same results logically follow 
in the case of the mortgagee to whom the loss is made payable. The 
mortgagee's rights as assignee are dependent on the existence of an 
insurable interest in the mortgagor at the time of the loss, the effect 
of the policy being, that, whenever any money shall become due to the 
mortgagor the insurer instead of paying him will pay the mortgagee. 
Therefore, if the mortgagor has parted with his interest before any 
loss is sustained, either by alienation of the property or by a breach 
of condition, the mortgagee cannot recover. 9 But since the mort- 
gagee has a contract with the insurer to be paid according to the terms 
of the policy, the insurer and insured cannot effect a cancellation of 
the policy according to its terms, without the consent of the mort- 
gagee. 10 After a loss has occurred the rights of the mortgagee become 
fixed 11 and, as is always the case in assignments with notice, the mort- 
gagor and insurer can neither impair nor defeat the mortgagee's rights. 
The mortgagee, therefore, will not be bound by an appraisal and award 
to which he was not a party. 12 If there is an arbitration clause in the 
policy the mortgagee is, of course, bound to settle by that method 
because he takes his interest subject to the terms of the policy, but 
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he must nevertheless be a party to any award before it will become 
binding on him. 13 

The third class of cases presents greater difficulties. Here the 
direction in the policy is, "loss, if any, payable to the mortgagee as 
his interests may appear." This is generally considered a mere 
appointment of the mortgagee as the payee, to the extent of his 
interest, of the insurance on the mortgagor's interest. 14 Since the 
mortgagee is only a payee it is clear that his rights may be defeated 
by acts of the mortgagor prior to the loss, 15 but the authorities split 
on the question of whether or not, after a loss has occurred, the mort- 
gagee is bound by an appraisal and award, had between the insurer 
and insured, to which he is not a party. The difference in view may 
possibly be explained away by making a distinction between the case 
where there is no appraisal clause in the policy, and the ease where 
such a clause does appear. In both cases, although it is true that the 
mortgagee has no vested interest as an assignee nor as the one who is 
insured, yet by virtue of his contract with the mortgagor he has an 
interest in the sense that he is entitled to have payment of his right- 
ful share according to the terms of the contract between the insurer 
and insured. Therefore, where there is no appraisal clause this right 
cannot be defeated or diminished, without his consent, by any mode 
of settlement between the contracting parties not provided for in the 
contract. 10 On the other hand, where the policy does contain an 
appraisal clause, an appraisal and award is a condition precedent to 
■ any payment whatsoever. The mortgagee who has entered into no 
contractual relations with the insurer has no right as a stranger to 
participate in the adjustment of a loss, because such right is by the 
terms of the policy limited to the insurer and insured. Nor is the 
argument of participation for the sake of protection of any avail since 
the law cannot establish contract rights to protect a person who has 
failed to protect himself. 17 

In a recent case, Brie Brewing Go. v. Ohio Farmers' Ins. Co. (Oh. 
1909) 89 N. E. 1065, a mortgagor had insured his premises, and the 
policy contained an appraisal clause and also a mortgage clause "loss 
payable to the mortgagee as his interests may appear, the insurance 
to this extent only, not to be invalidated by any breach of the condi- 
tions in the policy on the part of the mortgagor." A loss occurred and 
it was held that the mortgagee was bound by an appraisal and award 
had without his knowledge and consent, on the ground that the mort- 
gagee was a mere appointee. The case is interesting from the point 
of view of the effect of the words "as his interest may appear" when 
contained in the "mortgage clause." If effect is given to the "mort- 
gage clause," since it constitutes a separate contract of insurance on 
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134 N. Y. 409. 
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ville Sav. Soc. v. Boston Ins. Co. (1905) 77 Conn. 676. 
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the mortgagee's interest, the mortgagee would only be bound by candi- 
tions in the policy which were also contained in the mortgage clause, 13 
and would not be bound by an appraisal clause appearing only in the 
body of the policy. 19 The principal case, however, decides that the 
phrase "as his interests may appear" when contained in the "mortgage 
clause" operates to insure the mortgagor's interest and that therefore 
the legal consequences of an "appointment" follow, except in so far 
as they are avoided by the express provisions in the clause. 



Principal and Agent as "Parties" in Res Adjudicata. — Because 
of the two fundamental common law maxims that "each man is 
entitled to his day in court" and "no man shall be twice harassed for 
the same cause," the general rule is well established that judgments 
and decrees are conclusive evidence of facts between, and only between, 
parties to the litigation, and their privies. 1 While this general defini- 
tion is almost universally accepted, there exists considerable uncer- 
tainty as to just what persons are comprised within the term "parties 
and their privies." 2 As used in this connection, it is now well settled 
that the word privies applies only to privies of estate; 3 and conse- 
quently under this part of the term only those who are interested in 
successive rights in particular property are affected by the rule. 4 The 
classes of persons most frequently embraced under the term as thus 
used are personal representatives, devisees, grantees and assignees; 5 
and since their interests in the property must be acquired subsequent 
to the adjudication, the reason for holding them bound thereby is 
apparent. 

The word "parties" in the rule has, however, given the courts con- 
siderably more difficulty. Although a few eases have held that only 
parties to the record are to be considered parties bound by the judg- 
ment, 7 the courts have recognized the necessity of giving the term a 
broader meaning. 8 It was clear that when a suit was brought in the 
name of a nominal party, by the real party in interest, it was a distinct 
violation of the spirit of the rule that the real party should not be 
fully bound by the judicial determination of the litigation and so it 
was declared that the real parties to the suit were parties within the 
meaning of the rule; 9 and parol evidence could be introduced to ascer- 
tain such parties. 10 Often, too, although the suit had been brought 
by a real party, other persons who had a direct interest in the subject 
matter took upon themselves the position of parties by actively assist- 
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